I CHANGES IN EXPORT IMPORT LEGISLATION

A. Export Controls
Subject to popular pressures, American policy on East-West trade has never been distinguished by clarity or logical consistency. After World War II the Congress, mindful of the recent wartime shortages, re-enacted the then-existing emergency export control legislation on a year-to-year basis until I949.4 In that year, Congress passed the Export Control Act, the most comprehensive piece of export legislation enacted to date. The Act granted the President authority to control or even terminate any or all United States exports on the elusive grounds of "foreign policy" or "national security." ' At the time of enactment, the Congress was concerned with the conservation of scarce commodities and avoiding exportation of goods that would contribute to the military or economic development of the communist countries. The Act provided for control of exports to various countries by imposing licensing requirements upon exporters. Since then, licensing procedures and regulations have created an impenetrable bureaucratic thicket that would deter all but the most sophisticated or stalwart of exportersP The 1949 Act, first enacted as a temporary measure with successive extensions in 1951, 1953, 1956, 1958, i96o, 1962, and 1965, governed the foreign commerce of the United States for two decades.
Concern over strategic exports to Eastern Europe led to the Mutual Assistance Control Act of 1951, also known as the Battle Act, under which embargoes on certain strategic commodities are coordinated with our allies. 7 During the forties and early fifties when European industrial capacity was severely limited, the export controls over certain commodities were thought to have a retarding effect upon the economic and military growth of world communism. However, during the later part of the fifties and sLxties, it became increasingly apparent that the communist countries were able to secure needed industrial and agricultural products from eager suppliers elsewhere S The only notable result of our restrictive export practices appeared to be an indirect subsidy of Western European industry at the expense of our own producers and their foreign subsidiaries?
The Export Administration Act of 1969 represented a major shift in the approach to exports bound for communist countries. 1° Inevitably, trade between the United States and the East will be tied to balance of payment considerations. Although current and contemplated future trade with the Soviets will heavily favor the United States, the East European countries cannot tolerate a trade deficit indefinitely. There are many Soviet products for which there is a continuing American demand, such as crabmeat, timber, chemicals, and furs. It is doubtful, however, whether the United States could import enough of these items to create a parity in imports and exports. A potential source of parity would be increased U.S. importation of the Soviet Union's vast resources of raw materials, already in high demand by American industry. However, substantial pre-emption of this considerable Soviet export market by the United States could present severe ideological problems. It may be assumed that the Soviets will not be quick to export a major portion of their share of the world's dwindling natural resources as grist for the mills of the capitalist West. On the other hand, the American consumer may have a difficult moral adjustment to make before there is a widespread acceptance of commodities of communist origin. Also, the business community (which is gen-"50 U.S.C. § 2402(X) (1970) (emphasis added).
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2sThe principal countries whose exports are subjected to the discriminatory rates are Albania, Bul. garia, China, Cuba, Czechoslovakia, East Germany, Hungary, communist controlled portions of Southeast Asia, Rumania, North Korea, and the U.S.S.R. Tariff Act of r93o, i9 U.S.C. § X202(3)(e) (1970). Notably excluded from the discriminatory treatment of this statute and the sanction of the Trade Expansion Act of z962 are Poland and Yugoslavia to which most-favored-nation status has been extended pursuant to a determination by the President that such trade was "important to the national interest and would promote the independence of such country or area from domination or control by international communism ... ." id. § i86i(b).
erally a rather conservative segment of our society) may have difficulty finding sufficient motivation to deal with a communist agency that represents, to them, the antithesis of cherished capitalist ideals.
14 On a long-term basis, it can be assumed that the planned economies would channel their factors of production to meet American demands. However, at present communist commodities meet severe obstacles as they enter the United States market place. Although the United States tariff system has been revised, it still flatly discriminates against goods of communist origin. Imports from the East are subject to tariffs which are invariably at least twice that imposed upon an identical item imported from a non-communist country.' 5 Upon passage of the proposed Trade Reform Act of 1973, the President would be empowered to extend most-favored-nation status to the Soviet Union, thereby eliminating our current exclusionary tariff walls. 6 As previously discussed, the lessening of tariffs will not result in a glut of Soviet goods upon the United States market place. Current forecasts predict trade balances will continue to favor the United States by a ratio of three to one, with Soviet purchases expected to aggregate at least sixties, the Bank was prohibited from granting credit for the sale or lease of goods to a communist country or if the goods were known to be ultimately destined for use in a communist country, unless the President determined the transaction was in the national interest.
9 A further blow was dealt to East-West trade in x968 when the Bank was absolutely prohibited from extending credit to any country which traded with a country in armed conflict with the United States. 0 This provision had the practical effect of preventing the Bank from participating in the financing of exports to any communist country. The 1971 Export Expansion Act may signal an awakening in the Congress to the potential of the East European markets. The Act was fostered by a growing concern over the increasing balance of payments deficit and dwindling export surpluses. In its report, the House Banking and Currency Committee noted that few of our allies distinguished between communist and noncommunist countries in the granting of export credit, and that while trade with Eastern Europe comprised sixteen per cent of the world market, the United States' share was only three per cent of that total. V ' The expansion of American export trade was being seriously restricted by monetary and statutory limitations placed upon the Eximbank and voluntary limitations imposed upon private commercial banks by the Federal Reserve System? 2 To expand trade financing, the Act raises the ceiling of loan guarantees to $io billion, an increase from $3.5 billion, and the ceiling on all financial activity to $20 billion from the former $13.5 billion level. 2 " The 1968 absolute prohibition on extension of credit to communist countries not in armed conflict with the United States is abolished. Such assistance is subject only to a presidential determination that a particular transaction or trade with a specific communist country would be in the national interest? 4 The October 1972 Agreement on trade included a provision for reciprocity in the ,extension of trade credits by the Eximbank and the Foreign Trade Bank of the Soviet Union. In addition, American business concerns will be eligible for the ad--vancement of credit from forty state trading organizations. 0 Accordingly, President
Nixon has entered his determination that it is in the national interest for the Eximbank to participate in the finacing of exports to the Soviet Union. 0 Thus, by amendment and presidential determination the entire thrust of the 1945 Act has changed from total prohibition to positive inducement. Corpr. v. Camden Fibre Mills, Inc., 28 wherein an American purchaser fearing unfair treatment by the FTAC sought to have the arbitration provisions in its contract with Amtorg set aside, has been widely accepted as standing for the proposition that Soviet arbitration is not per se violation of public policy. The New York Court of Appeals affirming the lower court noted, Camden chose to do business with Amtorg and to accept, as one of the conditions imposed, arbitration in Russia; it may not now ask the courts to relieve it of the contractual obligation it assumed 9
The decision of the New York court was quite favorably received by commentators, and future FTAC arbitration provisions and enforcement of awards appear to face no obstacle in New York courts? 0 Arbitration was one of the major subjects of the October 1972 Trade Agreement. A provision of the Agreement provides for third party country arbitration of disputes between state trading companies and U.S. commercial organizations, with American businesses and their Soviet trading partners choosing a mutually satisfactory country. In absence of an agreement providing to the contrary, arbitration will be conducted in a country other than the U.S. or the U.S.S.R. under the arbitration Rules of the Economic Commission for Europe? 1 Thus with regard to arbitration, a United States enterprise is no longer confronted with FTAC arbitration as a mandatory concomitant of East-West trade. a theory of restrictive sovereign immunity in dealing with the instrumentalities of foreign governments. Therefore, although a state trading organization is an extension of a foreign government, the nature of its activities strips it of a governmental character. Hence, sovereign immunity is not deemed appropriate, and state trading agencies are placed on an equal footing with other litigants 2 In the October 1972 Trade Agreement, the parties agreed that sovereign immunity will not be asserted on behalf of commercial instrumentalities of the U.S.S.R. and, of course, American organizations. The Agreement further provides that each party will accord the other the right to seek redress in its courts. This provision contains an interesting "jural most-favored-nation" clause to the effect that litigants shall enjoy the same rights in the courts of the forum party as would a similar litigant from any third country 3 Hence, U.S. trading interests may file, perhaps hesitantly, for Soviet adjudication of their rights. It also appears, therefore, with regard to the Soviet Union and presumably other recognized Soviet bloc governments, that no obstacles remain to prevent the recognition of state trading organizations as a proper party plaintiff or defendant in our courts.
The problem of the status of the instrumentalities of unrecognized governments before our courts appears reasonably settled. In Upright v. Mercury Business Machines Co., 3 " the courts of New York recognized the right of an assignee of an unrecognized government to sue. The plaintiff in Upright had acquired a trade acceptance for value drawn on and accepted by the defendant who sought to escape payment on the grounds that the drawer was the instrumentality of the unrecognized East German government, and, therefore, lacked capacity to sue. The court never reached the question of whether the instrumentality of a non-recognized government could bring an action in its own name. In holding for the assignee of the acceptance, however, the court stated,
[i]f the national government does not administratively forbid, or if it facilitates, the purchase and delivery ... of East German typewriters,... the defendant buyer will be hard put to show the "illegality" of the underlying transaction, or the assignment, and thereby avoid payment. 3 5 In the recent case of Carl Zeiss Stiftung v. VEB Carl Zeiss lena, 3 6 the West and East German Zeiss firms both sought titie to the American "Zeiss" trademarks. While the West German firm was found to be the legal successor to the trademark rights, the claims of the East Germans were given full consideration without regard to its status as an instrumentality of a non-recognized government as urged by the plaintiffs. should be to maintain the integrity of foreign trade by providing access to our forums. With the normalization of East-West trade relations, the role of the courts in the settlement of disputes may be expected to increase as does the flow of commerce.
III IMPROVEMENTS IN THE MECHANISM OF SOVIET-AMERICAN TRADE
In addition to removing many of the legal obstacles thwarting East-West trade, the October 1972 Trade Agreement includes provisions that will ease the myriad difficulties inherent in doing business in a distant and closed society. For instance, to establish an office in the Soviet Union an organization must be accredited. At the time of the signing of the Agreement, only two American firms in the fields of travel and tourism had been accredited. Under the Agreement, American business concerns will now be allowed accreditation and the right to employ Soviet personnel, use telecommunications equipment, and perform other necessary commercial functions. Furthermore, the Soviet Union now plans an expansive trade center including offices, a first-class hotel, and apartments. A later trade and exposition center is planned, wherein the United States may lease a pavilion for the display of its products. To guide American businessmen in their dealings with the Soviets, the United States will establish a commercial office in Moscow, which will serve to coordinate transactions with the various state trading agencies. The Soviet Union will, in turn, establish a trade representation in Washington to serve a liaison function similar to that of the American commercial office. 8 Trading with a planned economy wherein prices and production are not determined by a market mechanism may result in severe market disruption. For example, if Russian razor blades were imported and sold at a price significantly below the prevailing domestic prices, the demand for these blades, presumably, would be very high. Were the Soviet Union a capitalistic nation, the lower price may be due to some natural competitive advantage in the razor blade production, such as a lower cost of capital, labor, or materials. The price of Soviet exports is not, however, derived from a market mechanism, but by a governmental determination. Therefore, a market disruption may not necessarily be based upon a competitive advantage, but merely an administrative pricing decision. For this reason, the U.S.-U.S.S.R. Trade Agreement incorporates an anti-market disruption provision to prevent the weakening of domestic markets from the "artificial" pricing of imports 9 At the time of the signing of the October 1972 Trade Agreement, it was announced that the parties were progressing on copyright and tax treaties. Furthermore, a Joint U.S.-U.S.S.R. Commercial Commission has been established to monitor trade relations between the two countries°7 
